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our experiences.
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The Criminal Justice System is a misnomer. It is
anything but just. It is a system that is racist, indifferent
and inhuman in its treatment of minority criminal defendants
and minority attorneys. The racism is overt as well as subtle,
but without a doubt it is pervasive throughout the entire
process from arrest to trial. It occurs through the police,
court personnel, prosecutors, judges, the Probation Department
as well as many attorneys.

The criminal justice system treats the clients and the
attorneys without respect. 1In fact, it treats Black and Hispanic
clients like animals at times. The treatment is disparate
between white and Third World defendants. It forgets that
persons charged with crimes are still human beings. In fact,
Black and Hispanic people accused of a crime, and their families,
very often come to court and are scared and don't know what
is happening to them. The attitude among the court personnel
is to tell these defendants and their families to "sit down,
shut up and wait." These court personnel generally don't
answer questions or show any compassion for clients and their
families. 1In contrast, white court officers will often approach
white defendants or family members to ask them why they are
in court and what they need. Minority people, however, may
sit in court all day, only to be told at the close of court
that their case was already called and that they have to return
another day. These families leave feeling uncomfortable,
angry and frustrated.

The judges often show a lack of sensitivity to the



problems of minority clients and their families. Everyone
is presumed guilty. Judges are concerned more than anything
with guilty pleas and "dispositions."

In part, judges act as they do because they usually
come from a sheltered social background where they have
never interacted with Black and Hispanic people. Then they
are thrown into a situation where they decide the fate of
thousands of minority people.

The police very often have discretion about who to
arrest. Generally, officefs come across many neighborhood
fights as well as marital disputes. Often, white teenagers
are taken home in these situations to their parents for
discipline and police will attempt to mediate white marital
disputes. With Black and Hispanic people in the same situation,
police will often make arrests instead, one result of which
is that minority defendants get arrest records and their fingerprints
and photos end up in criminal justice system files.

Once police decide to make an arrest, they have wide
discretion as to whether to issue a Desk Appearance Ticket
(DAT) or to put a person through the system. If a person
is arrested it make take two to four days to see the judge.
A DAT, on the other hand allows person to voluntarily appear
before the judge on a later date.

Often, Black and Hispanic defendants are arrested on

charges of jumping subway turnstiles, driving with suspended



liscense, assault, unauthorized use of a vehicle. Where
these are first arrests, police officers who may issue a

DAT to a white defendant will often keep minority defendants
in jail, where cells are unsanitary and overcrowded.

In addition, the volume of arrests is determined by
overtime considerations, holidays and police promotional
exams. For example, more arrests are made during certain
times of the year because this results in more overtime pay
which will be found in officer's holiday paychecks.' Today,
not many people are in the system because officers are
studying for the sergeant's examination.

Judges play a role in coercing plea bargains, especially
at arraignments. If a defendant maintains his innocence,
judges will often set bail. However, if a defendant wishes
to plead guilty, he or she will often be released to return
for sentencing. Ironically, then, defendants who plead guilty
may be released, while those who maintain their innocence
can remain in custody.

Prosecutors are generally unreasonable in plea negotiations,
particularly where defendants are in jail. Very often the
ADA will offer a non-jail plea to a defendant. If the defendant
refuses the plea at arraignments, the ADA will, out of
spite, ask for bail on the defendant.

The Probation Department's pre-sentencing reports



consistently cast our clients in very negative light. The
reports are always filled with comments that characterize

the defendant as a recidivist; which mock the defendant's
claims that he has no children; that focus on the allegation
that a defendant lives with a woman to whom he is not married,
that he is born out of wedlock and so forth.

The above are all subtle forms of racism. However,
every day we are bombarded with more obvious racist comments
and treatment. Judges will often make comments like:

1. "The defendant is not even normal for Black people."

2. "It is an abberation for an adult Black or Hispanic
male not to have a criminal record."

3. "These people are all animals."

4, etc.

Black and Hispanic attorneys who represent minority
clients have more sensitivity to the needs and problems of
indigent defendants, by and large. Just as clients are treated
with insensitivity by court personnel, so defense attorneys
who are minorities are often treated in the same way.

Very often, Jjudges cut off attorneys when they are
making bail arguments or discussing some other legal point.
Court officers often abuse minority attorneys who try to
approach the well area of the court; it is not uncommon for
white court officers to mistake a minority attorney for a

defendant and for them to yell at minority attorneys to leave.



Other examples of different treatment of minority
attorneys include:

1. When a Black attorney passes through the security
scanners, a court officer will question that attorney about
her identity, but will not gquestion white attorneys similarly.

2. Court officers will often yell at a minority attorney
to sit down before realizing that the person is an attorney,
which is embarrassing in front of that attorney's colleagues
and shows her client that the attorney does not have respect
in the court. @;ﬁ it M'A/Z'>

All of this is evidence of the idea that all white
people in a criminal court are attorneys, but that any Black
person, no matter what they are wearing, is assumed to be
a defendant. (e.g. Licitra, Levin and Detherage)Davd€éaﬁﬂq5*4%t{aY17D

The criminal justice system purports to be fair, just
and equal in its treatment.

This pretention is an illusion. Unfortunately, the
only thing that minorities can count on in the criminal
justice system is being treated unjustly.

As a Black attorney, I took an oath to be fair, ethical
and compassionate. However, my clients often perceive me
to be just another part of this indifferent, inhuman and
unjust system because of the way they are treated as minority

people in the criminal justice system.
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You have heard many examples of the widespread and
systematic racism in the New York criminal justice system
experienced by minority attorneys, judges, court workers and
defendants.

However, these experiences only reflect the fact that
the entire relationship between the criminal justice system and
the minority communities is based on institutional racism
of the most profound sort.

We have to begin with the recognition that the minority
communities of New York City are economically, socially and
politically disenfranchised.

Although New York City is the financial capital of the
world, and despite the development boom that feeds Manhattan's
£inancial sector, the city's mindrity citizens remain plagued
more than ever by sweeping unemployment, low-wage jobs,
crumbling housing, a disgraceful education system, laughable
mass transportation and grossly inadequate social services in
every other area.

In addition, Blacks and Latinos in particular cannot
venture into many parts of the city without fear of being
assaulted by whites because of their race.

All of these conditions have been dramatically accentuated
during seven years of Reaganism and a decade of Edward Koch's
mayordom during which most of the limited gains made during the
Civil Rights and Black Power movements of the 1960's have been
reversed.

The result is that there is a deep-seated and fundamental



hopelessness about every day life among a whole generation
of young minority people, particularly young Black and Latino
men. Not surprisingly, these conditions breed crime.

It would seem obvious that the solution to these conditions
and the crime that they breed lies in dramatically attacking
the conditions under which the minority communities are forced
to exist. Instead, the economic and political system is at
best indifferent and just as often hostile to the plight of
the city's minority citizens. Simply put, the city's rich
and their political representatives who control‘the city
government are unwilling to address the conditions in which
those communities live, in part because of the huge cost, and
in part because these conditionslprovide them with a low-wage
labor pool of minority employees.

It is hard to envision a more sinister institutional
racism than this approach to the city's minority communities.

Reflecting this approach, the criminal justice system
serves as a club against minority people.

As a criminal defense attorney with the Legal Aid Society
in Brooklyn, I can confirm that the system displays routine,
institutional racism at every level.

Predominantly white police routinely assault and often
'kill unarmed Black and Latino people with impunity;

Michael Stewart and Yvonne Smallwood are only two of the most
well-known examples. Defense attorneys constantly see cases

where our clients and their families have been assaulted,



and beaten by members of the police, corrections and other
"law enforcement" agencies. The guilty and innocent alike are
subject to arrest.

As you have heard, the treatment of minority defendants
is marked by days of pre-arraignment detention in filthy,
overcrowded cells, often without any contact with their families:
by bail set beyond their means served in other unsanitary,
overcrowded and otherwise inhumane city jails; by racist
contempt on the part of many court personnel, prosecutors,
judges and even by some defense attorneys; by long periods
of pre-trial incarceration, threats of long sentences from
prosecution-oriented judges, all of which serves to coerce
guilty pleas from innocent and guilty non-white defendants;
and then, by all-too-often up-state imprisonment for years at a
time in facilities so terrible that white-collar defendants pay
their lawyers many thousands of dollars to ensure that if they
must be prosecuted, it will be in federal court where time,
if any, will be served in "Club Fed."

The irony of all of this is that the criminal justice system's
racist and inhumane treatment of minority defendants has absolutely
no impact on crime. The drug crisis is the prime example.

Crack use in particular has spread at an incredible rate,
and with it crime of all kinds has risen. In order to maintain
the highly-addictive crack habit, users commit a whole range

of other crimes, often against family members. Because of the



fantastic amounts of money to be made in selling drugs, growing
numbers of people are engaged selling the drug. Crack-houses have
proliferated thorughout the city's neighborhoods. Crack gangs
with automatic weapons battle each other and the police in the
streets. The minority communities are, perhaps more than ever
befcre, the scene of drug-related crime and violence which has
touched the lives of virtually everyone in these communities.

The New York City criminal justice system cannot begin to
deal effectively with this situation, first of all because of
the nature of the drug traae. On an international level, the
federal government actively supports movements and governments
which run entire national econémies based on the illegal drug trade:
the contras in Nicaragua, virtually every regime in South America,
and, until recently, Noriega in Panama. As long as these terrorist
governments and organizations suppress the indigenous peoples
in their societies, and make life comfortable for American
corporations, the U.S. government will back them. American banks,
in turn, live in large part off foreign loan payments from the
Third World, much of which depends in very large part on the drug
trade.

New York City, then, is reduced to going after the small-time
buyers and sellers of drugs, often through drug sweeps which
'round up the innocent as well as the guilty. But most importantly,
arresting and imprisoning even the guilty has no impact on the drug

situation because while thousands of people are arrested and



imprisoned for drug sale and possession, there are unlimited
numbers of other people who are selling or using drugs because
it is the only way they perceive to survive in, or escape from,
the overwhelming hopelessness of their lives. New York's draconian
drug laws, which often treat drug possession and sale much more
harshly than violent crime, do result in guilty pleas from many
defendants, guilty and innocent, who are simply scared to death
of being convicted and of spending much of the rest of their
lives in prison. These laws, however, have had absolutely no
effect on the drug crisis, for the reasons discussed above.

At the very least, the racist impact of the "war on

crack" will continue until these drugs are legalized and there
is a genuine assault on the drug crisis as the social issue that
it is.

On a broader scale, a solution to the institutionalized
racism of the criminal justice system, lies in a transformation
of the position of the city's minority communities; not only
in its relationship to the criminal justice system, but in terms
of the distribution of wealth and power in the city as a whole.
If those in power remain unwilling to address this, the renewed
movements, particularly in the city's Black community,
undoubtedly will.

Finally, I want to make clear that the institutional
racism of the criminal justice system does not stop at the door

of my employer: The Legal Aid Society.



Despite the fact that Legal Aid's clients are overwhelmingly
Black and Latino, employees of the Society also face serious
institutional racism. There is a long and ongoing history of
minority attorneys being held to different standards in evaluations
and promotions than their white colleagues in evaluations and
promotion. There are very few minority supervising attorneys,
particularly in the Criminal Defense Division. The low salaries
paid to all attorneys at Legal Aid, which are lower than many
other public sector attorneys, let alone those in the private sector,
impact particularly on minority attorneys. As a result, minority
attorneys leave the Society at a rate even greater than white
attorneys. The Society's treatment of its almost enti:ely non-white
support staff is even more of a disgrace. The support staff
is paid at so low a rate that even management admits it cannot
retain a sufficient number of employees to adequately perform
the everyday work of the organization. The working conditions
under which all employees, particularly support staff, are forced
to work, are pitiful: insufficient eguipment, thoroughly
unrealistic workloéd and other conditions, some of which are
unhealthy.

These conditions not only betray a lack of concern for
the position of minority employees in the Legal Aid Society.
Rather, this situation prevents the Society from effectively
carrying out the representation of its overwhelmingly minority
clients.

The Legal Aid Society, like the rest of the criminal justice



system, must begin to recognize and correct its institutional
racism, an effort that the Association of Legal Aid Attorneys

"has all-too-often found the Society's management unwilling to do.
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The process of setting bail in our courts has a discrimina-
tory impact upon members of minority groups and poor people, and
this discrimination in bail results in further devestating inequi-
ties in convictions and sentencing.

Discrimination in the bail system is the result not only of
the bias of individual judges but of the very functioning of the
bail system. Since the essence of a bail system is that those
who can afford to buy their freedom get out, while those who
can't, stay in, discrimination in the bail system is structural.
It is built into the system and can only be overcome when judges
are- conscious of the problem and affirmatively. act to correct _
it. That is, since a théusand dollar bail may,be reasonable for
a middle class person, but unreasonable for a poor person, é
court must take a defendant's means into account when setting
bail.l And for those defendants who are so poor that any cash
bail is excessive, the courts should either release them on their
own recognizance or utilize pre-trial release, intensive supervi-
sion programs to help guarantee a defendant's return to court in
appropriate cases.

Judges have enormous discretion in determining whether a
defendant should be released on his own recognizance, whether
bail ghould be set and, if so, how much.2 Whether someone is in
or out of jail prior to the disposition of their case is the
single most important factor in determining whether they are
convicted, and if éonvicted, the seriousness of the offense, and
the length of the sentence.3 Since defendants of means are both
more likely to be released on their own recognizance, because
of greater community ties and able to make bail if bail is set,

a disproportionate number of those incarcerated prior to disposi-




tion are poor people. And since a disproportionate Percentage of

poor people are members of minority groups, a disproportionate

number of minority defendants are in our jails. For instance,

in New York City in 1987 the rate of white people in jail was

70% less than the rate of white people arrested.4 Of course,

these figures may also reflect actual bias among the judiciary

in addition to the discriminatory functioning of the bail system.5
Not only, are minority defendants languishing in jail in

disproportionate numbers, but, as a result, they are also suf-

fering discrimination in disposition and sentencing. As the

Columbia University Bureau of Applied Social Research study into

the question found:

Those people who must wait in jail for the
disposition of the criminal charges against them
because they do not have enough money to purchase
their freedom are far more often convicted, far more
often given a prison term, and far more often given
a long prison term than those people who obtain their
release during this time.

This disparity in treatment between those detained

and those released is not accounted for by any factor
related to the merits of the cases, such as the seri-
ousness and nature of the charges, the weight of the
evidence and the presence or absence of aggravated
circumstances, prior criminal record, family and com-
munity ties, or the amount of bail. For example, a
first offender who is detained in lieu of bail is more
than three times as likely to be convicted and almost
twice as likély to get a prison sentence as a recidivist
with more than ten prior arrests who is released ...
The differences in outcome between the two groups of
people, the detained and the released are accounted for
only by the fact of pre-trial detention itself.6



There are several reasons for this shocking disparity.
First, the bail system works to coerce guilty pleas from those
who might otherwise have a valid defense to the charges against
them. Most criminal cases are misdemeanors and:approximately
one third of those are disposed of at arraignment through plea
bargaining. The plea-bargaining process uses a carrot and stick
approach with reduced charges and sentences as the carrot; while
the threat of staying in jail on bail is one of the sticks. Mis-
demeanor defendants are routinely offered pleas to reduced
charges and non-jail sentences. These same defendants are told
that if they do not plea§ guilty, bail will be set. The message
to poor clients is that if you plead guilty you can go home,
while if you assert your innocence, you stay in jail. So, a
significant percentage of criminal defendants wﬁo might otherwise
prevail in their cases decide to plead guilty to avoid jail.
The starkest recent example of this is the scores of transit
police arrests, all of minority group members for jostling and
sexual misconduct which were shown to have been wholly fabricated,
but, where, never-the-less, 71% of the defendants pleaded guilty.7

Legal Aid Lawyers are constantly telling their indigent
clients that they have valid defenses or suppression motions and
advising the client ﬁo litigate the case. Frequently, due to the
" threat of jail for failing to plead guilty, the client will plead,
rather than litigate. Another client, with the same charges, de-
fenses and suppreséion issues, but who has the economic where-
with-all to post bail, is much more likely to litigate the case
and prevail or, if not prevail totally, then use those defenses

and suppression issues to obtain a better plea bargain. And



once someone has pled guilty and is arrested again they are, as
a result of the prior conviction, less likely to be released, or
to be offered as lenient a disposition as they would without the
prior conviction.

A second reason for the disparity between the disposition of
"in" and "out" cases is the greater leverage prosecutors have
over "in" defendants to exact guilty pleas. Once someone is in-
carcerated, prosecutors frequently begin to stall. They don't
answer motions in a timely fashion or provide discovery. They
are unable to proceed to hearings because of the unavailablity
of police witnesses who are invariably said to be on their re-
gular day off. The lonéer the defendant stayé in jail withodt a
disposition, the closer he approaches the sentence offered by the
prosecutor in the plea bargain, and the less sensible it seems
to go to trial and risk the muéh longer prison term that would
result with a conviction. Conversely, Judges and prosecutors,
who are also under pressure to dispose of cases through plea bar-
gaining rathec than by trial, know that an "out" defendant is
much less likely to voluntarily agree to serve a prison term,
than someone who is already imprisoned. Consequently, the plea
offers made to "out" defendants are generally less onerous than
those made to "in" defendants.

Another reason "out" defendants fair better is that they are
better able to help themselves, their lawyers and their case,
than are "in" defendants. A defendant who is out can track down
witnesses, and generally better aid his attorney in preparing for
trial. An "out" defendant can demonstrate to the court that he

is dealing with any underlying problems by entering a drug or



alcohol rehabilitation program, getting a job, or entering a
school program and, thereby, better convince a judge to give a
non-jail sentence rather than prison.

Not only do defense attorneys have a more difficult job
preparing for trial on an "in" case, but they also have less
time to do it because "in" cases are pushed to trial before "out"
cases.8 Defendants who are incarcerated during trial are awak-
ened at 4:30 in the morning to be in court and generally look
poorly in addition to being less alert and helpful to counsel
than "out" defendants. Finally, the "tired" look is frequently
compounded by the difficulty of getting suitable clothes for
trial to jailed clients, thereby resulting in defendants looking
even less presentable to juries.

As judges have tremendous discretion in releasing defendants
or setting bail, the individual biases and predilictions of each
judge have a tremendous impact on bail decisions. Studies have
shown that all other factors being equal, there is tremendous
disparity between judges both in determining whether to release
defendants and in the amount of bail set.9

In New York City the judges are greatly influenced by the
Criminal Justice Agency's defendant interview report.10 The pur-
pose of the report is to recommend release or bail. One of the
primary factors C.J.A. takes into account is commuity ties. If
a defendant is employed, that is a strong basis for a recommen-
dation for release. Since unemployment rates are substantially
higher in minority communities, this factor works to discriminate
against minority defendants. Additionally, C.J.A. only confirms

community ties, including a defendant's residence, through tele-



phone calls. Therefore, if a defendant doesn't have a phone at
home, as the majority of poor defendants don't, the report will
be marked "unverified community ties." This will frequently dis-
suade a judge from releasing a defendant.

RECOMMENDATIONS .

Bail reform has long been an issue in New York and there are
some important options the courts already have in this area.ll
These include a ten percent cash bail alternative as well as pre-
trial release, intensive supervision programs. Use of these
could lead to a more equitable bail system. Clearly there is
nothing in our present law to prevent judges from eliminating.
racial disparity in their bail and pre-trial release decisions.
What 1s needed is on going monitoring of Jjudicial bail decisions
to insure reasonableness and non-excessive bail, and the absence
of racial discrimination. The judiciary should know that the
results of their bail decisions are being followed and that ra-
cial disparity in the impact of those decisions will not be tol-
erated. We also recommend that judges be trained and sensitized
to the discriminatory effects of bail decisions and to the avail-

able alternatives to incarcerating poor people.



10.

11.

FOOTNOTES

C.P.L.R. §7010(6) Ex rel. Mordkofsky v. Stancari, 93 ap
2d 826 2nd Dept. (1983).

C.P.L. Art. 510

Bellamy v. Judges, A.D. 2d Dept. 1972, Plaintiffs' Memoran-
dum, Columbia University, Bureau of Applied Social Research
Study, (cited below as Bellamy).

According to the N.Y.C. Department of Correction, Inmate
Information System in 1987, 9% of those incarcerated by
the Department were white. According to the N.Y.S. Depart-
ment of Criminal Justice Services, in 1987 there were
273,090 adult arrests in New York City, of which 42, 175,
or 15.4% were of whites.

Nagel, The Legal/Extra-Legal Controversay: Judicial
Decisions in Pretrial Release, 17 Law and Society Review
3 at 508. Nagel only finds discrimination in the fact-
that "[w]hites had somewhat lower bail than blacks or
Hispanics, and they were slightly more likely to be af-
forded a case alternatives." She failed to also realize
that a $500 bail set on a poor person keeps that defendant
incarcerated while the same bail set on a middle class
defendant means that that person is released.

Bellamy at 2-3.

N.Y.C. Transit Police Report of Lt. Dargan, 7/3/84, p.2.

Uniform Rules for N.Y.S. Trial Courts §125(1l)(c).

Nagel at 506-508.

Nagel at 502.

See, Steelman, New York City Jail Crisis: Causes, Costs and
Solutions, The Correctional Association of New York, 1984
and Swirdoff, Bail Bonds and Cash Alternatives: The Influ-

ence of Discounts on Bail-Making in New York City, Vera
Institute of Justice, 1986.
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Partners PETER STANDISH (left) and STEPHEN DANNHAUSER,

members of Weil. Gotshal's associate compensation commit-
tee. wanted to be the first 1o set starting salaries for 1988.

BY BARBARA LYNE

Weil, Gotshal & Manges has
touched off the annual starcing
salary debate by announcing it
will pay members of the class of
1988 $76.000. The figure cops
lasc yeac's $71.000 going rate
by 7 percent. Weil, Gotshal
also announced a rescructuting
of compensation for all ocher
classes, with boosts ranging
from $15,000 to more than
$20.000.

The increases, which took et-
fect July |, have catapulted the

Weil, Gotshal Sets
S76, 000 Going Rate

| Swaine & Moore, which has
I been the bellwether tor big-
. firm salaries in New York.
{ Three vears ago, Cravath

jumped starting salaries by

$11.000 to $65,000. For che
| past two years, however,
Cravaths increases for new
graduates have been more mod-
erate, causing relief ar many
competing ficms.

“Qur objective is to be at the
top — 1o getout in frone,” said
anticrusc parener Perer Stand-
ish, a member of Weil, Got-
shal's associates compensation
commuttee. Added committee
chiie  Scephen  Dannhauser:

SEE WL, GOTSMAL, PAGE 13
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U.S. v. Teamsters
Steered to Edelstein

Pro-government
Judge Said to Have
Related Case

BY EDWARD FROST

The US Artorneys oftice

last week ok vantage of
Southern Diserie -uies 1o by-
pass the lotrery emally used

to assien judees and tiled it
massive Cvik muc cteenng case
against che Tearsters betore a
! judge widely viewed as pro-
Lovernment.

Using a local rule guiding
case asSIgNMEnts, Prosecutors
said the suic alleging Matia
domination of the international
Brotherhood  of  Teamsters
should be heard by U.S. Dis-
crice Judge David Edelstein be-

i cause 1t 1s related to a compara-

tively minor cwvil racketeering
case already pending in his
court.

The prioc case, naming two
officials of Teamsters locals —
neicher of whom 15 a detendant
in cthe new suit — 15 men-
cioned only three tmes tn 290
pages of documencs tiled wich
the new Teamsters suit. One of
che mentions is 1n a footnote.

The seemingly slim connec-
uon berween the two cases has

The U.S. Attorney's office
asked that its suit against the
Teamsters be assigned to
Judge DAVID EDELSTEIN.

raised the question of whether
prosecutors  maneuvered (o
place 2 major case in the hands
of a judge percerved as friendly
to their cause.

Bocth Assistane U.S. Attor-
ney Randy Mascro. che lead
prosecutor on the new Team-
sters suit. and a clerk tor Edel-
stein denied that judge shop-
ping by prosecutors s possible,
in this case or any other.

According to che local rule,
it is up to a judge to decide
whether the link suggested by a

SEE TEAMSTERS, PGE 31
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Anaiysis 6] |
Catender 1 l BY SHAUN ASSAEL
Change of Venus..............28 | !
..._......._.._._.I: ’ The chairman of a1 punel
Foley Square oo probing the treatment of mi-
o..mmr.m—*ug | norities 1n cthe courcs said last
ion Service ... 19 | | week he has been forced o hold
Street Taleeeoooo 27 | | clandestine  meetings  with
" HOWSeeeeoeoie 42 | | judges who fear reraliation if
Whe's Suing Whom.... 18 . they zesufy about racism in che
CLASSIFIED...................33 | | state judicial system.
Guide...... 43 | | Fanklin  Willams. who

chairs the New York Seate Judi-
cial Commission on Minonities,
said judges have told him they
are afraid chey mighe not be re-
Jppom(cd or promoted 1t chey
80 public with stories of preju-
i dice. Concern about being os-

tracized by their brethren also
prevented some judges from
testitying, he added.

“This has floored me and
shocked me.” Williams said 1n
an interview on June 30 as the
commussion held a second day
of public hearings in Manhat-
. tan.
© Because the commission’s of-
tices are located 1n the same
building as the Office of Court
Adminustration’s headquarters.,
Williams said many potential
witnesses refuse €o visit him out

of tear of being seen by OCA
i personnel. He has been forced
to mee: judges in restaurancs
and install a private phone line

n hus office at 270 Broadway to
handle calls trom judges afraid
of apenly cooperating, he said.
Matters have grown so serious,
“Friends of two decades say they
won't even testify in che pres-
ence of my staff,” the chairman
added.

Milton Williams, the depu(v
chief administrative judge for
New York City Courts, insisted
that no judge would face recali-
ation for testitying before the
commussion. | would hope that
any member of the judiciary. by
the very nature of therr posi-
aion, with che masses relving on
them tor reitef. would alwavs

SEE JUDGES FEAR, PAGE 31

Judges Fear Testzfymg About Racism

Minorities commission
chairman FRANKLIN WiL-
LIAMS: “This has floored me
and shocked me.”
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plaincttt s serong cnoagh tor him to keep
both suies. Edelstein accepred the aew
Teamsters case on fune 28, the day 12 was
tiled.

“le's nor something chat we could have
done anyrhing about, * Masero said. Edei-
steins clerk, Michael Isbv, wereed. Clel
the judges say-so. not the U5 Actor-
aey’s.” he sad.

Bur oae white collar cruminal Jetense
lawyer, who requested anonymicy, was
less cereain.

"It 1s vbviausiy of concern to the U.S.
Acttorney s office what judge gees a really
big case,” the attorney said. It there's a
way to do it within the rules. [ don't think
that the U.S. Attorney's otfice 1s going to
gnore it.”

EDELSTEIN A TOUGH JUDGE

Detense lawvers deseribe Edelstein as
one of the tougher and more pro-govern-
ment judges in Foley Square. He was ap-
potnted to che bench in 195 ] atter work-
ine seven vars for the Deparemene of
Justice i nbs ranging trom wssiseanc U8,
ateorney in the Souchern Diserer o assist-
ant U3, aeeorney general,

I the 19705 he presided over the zov-
crnment’s macithon bur uitimate)y aban-
doned actempt o beeak ap IBM in ool
anatrust action, e Amerwan Lacier ce-
poreed 1n 1982 chac chroughout che |3-
vear Lite of the case Edelstern ruled ror che
government 10 "4 of 79 conrested mo-
tians and sustained (U percent of the gov-
ernment's objections as opposed to tewer
than 3 percenc of IBMs.

In a more recenr crimunal case, Edel-
stein sided with the government when
prosecutors balked ar having to notsfy
lawyers representing unindicted suspects
that informants were being used to inves-
agate ther clients.

MANHATTAN LAWYER B JULY § - JULY ||, 1988

—
Teamsters Case Steered by Government to Edelstein

In 1985. Edelstein ruled thue a defense
lawver whose chent had been indicted
could be subpoenaed tor guestioning
abnue the source ot his tees. That decision
was reversed on appeal

RULE 15: TRANSFER OF RELATED CASES

Souchern District Rule 1S requires
plancut @ note any related vl cases
pending wichin the diserct when filing 4
avil suie. The newer case s eetereed o the
wdge overseeing the older action, und
thac judge deades whether o keep the
new case or send 1 to the loctery, intor-
mally known as “the wheel.”

When federal prosecutors filed suie
June 28 against the International Brother-

tunds o particular investment compu-
nies.

An ndicement returned in Apnil
charged the two men wich conspining
vinlate the Racketeer [ntluenced and Cor-
rupt Oreanizations Ace. The case went
wto the wheel and was randomly
o Edelsten

A related vl suie was tiled by the gov-
cenmenc on May UL Thac case also wenr
through the lottery and was assigned o
Judge Richard Duronco. Arter Daronco
s murdered May 21 che civil case way
raassigned 1o Judge Vincenr Broderick.
On June |, the suit was transterred to
Edelstein with his consent.

Sols attorney Jo Ann Harris, who rep-

sizned

Southern District Rude 15 defines related cases cis
those thett, cinong other things, 'presert conunon
queestions of law and fact. or arise from the same
: source o substenticlly sinilenr trenisactions.”

hood ot Teamsters. the Commuissian ot La
Cosi Nostra and 19 indivdual Jdetend -
ants. they anted thae ehe Gie was related
.S, o Loz ind Moy 2 Ol racke-
reefing Case agamst owo ottiauds ot Team-
sters jucals 1o New York.

Lung had been ceansterred o Edetsten's
coure just tour weeks carlier under 4 supu-
Licion approved by detense Lawyers and
Mastro. who supervises the assiscane U.S.
ateorney handling the Long case. The de-
tendants — John Mahoney Jr., secretary-
treasurer of Local 808, which represents
Unuted Parcel Service workers, and John
Long, secretary-treasurer of Teamsters Lo-
cal 804, which represents Long Islund
Rail Road workers — are accused of tak-
ing kickbacks in return for steering union

resents Mahoney, sad che eeaester to Edel-
s, reguested by the oy mene. did
Aot seem unusual ac the teny

e makes 4ot ot sense tor
chut to go o che same judge. :ad they do
that rouninely chere, a5 lons as the Gl
action 15 word-tor-word reiated o the
comemal action.” Harris suid.

The cwvil case against Long and Maho-
ney. which has been staved pending theie
crimimal crial this fall, seeks 4 permancnr
injunction prohibieing them from partici-
pating in the atfairs of the locals and dis-
gorgemente of cheir illegal profics.

Mastro said their case and the Team-
scers suit overlapped on legal quistons
and tacrual tssues, and because boch in-
volved the union, fell wichin the bounds

saction Like

3

ot Rule 15 The rule detines relared cas
as those chae. amone other rhiny
Pesent common guaestiony of a4
hict. oranse trom fh\' MM sOUTCe ofF si
stantially simidar transactions.

THE TEAMSTERS ARE SUED

Lust weeks sant against ehe Teanter
tled by U8, Attorney Rudolph Gl
seeks €0 oust any union board memte
wnviceed of racketeering and appoint
frustee to overser the unions operation
and clean up s elecrions.

Ina 113-page complaine, 3 105-pag
memorandum of law and a 7 2-page dec.
ration by Muastro, peosecurors vuthine
more than a dozen cevil and criminal pro
ccutons ovolving  the umon. Ch
among them were the Commission s
in which the ranking bosses of New York
five Matia famdies were convicred. ar
the Genovese Family case. which pr
sented  evidence of mob  intluence
Teamseers clections

fn announaing the suic, Giulians s
the current Teamsters feaders have do
verewally noching to take therr anon ba
trom ehe Matia,”

The papers in the Teamsters case Gite
only tour stances since 1977 when o
incernational unjon reported corrupen
as 4 hasis fur imposing 4 trusteeship on
local. One of the tour instances ivolve
Local 808, che UPS local where John M.
honey Je. s secretary-treasurer.

“In that case, immediately afeer th
cemporary trusteeship. the son of che pre
trusteeship union head assumed powe
and bas since been indicred for labor rack
veeering. - Masero's declaration sand.

Inaninterview, Masero argued thac the
Long und Mahoney case was strongly re
Liced to che larger Teamseers sutt because
it shows an “important example of the
Lulure to remedy local corruption.”

Judges Fear

CONTINUED FROM FRONT PAGE
have the backbone ro speak out,” Judge
Williams said (n an interview.

BIAS ALLEGED AT SEVERAL LEVELS

The commussion was chartered by
Chief Judge Sol Wachtler of the Court of
Appeals in January co recommend ways to
ehiminate racial bias in the courts. More
than 50 wicnesses scacewide have cesti-
fied before the commission, which is not
expected to release a final report uncil
1990.

Among che allegations made during
last week's hearings were these:

* James Morton, a clerk in the Civil
Branch of state Supreme Court in the
Bronx, testified that court officers have
“voluntarily segregated themselves.” es-
tablishing separace locker areas for blacks,
Hispanics and whites. In an interview,
Louis Fusco Jr., the court’s adminiscrative
Judge, said the allegation was “rotaily un-
true.”

* A black female court officer claimed
she was demored ufter being elevared to
captain  partly because whice otficers
launched a petition drive sceking an in-
vestigation of how she got promoted. The
otficer, Vivian Singlecon, cold the panel,
"The majority of white coure otficers are

Testifying About Racism in the Courts

from Long Island. There’s a fear chey tee!
[about the city and the people who live
here] which becomes anger.”

* Some judges and attorneys routinely
discount the tesumony of blacks and His-
panics. Jeanne Thelwell, deputy counsel
for the state’s Office of Mencal Healch and
a member of the Women's Bar Association
of New York State, told the panel: “When
[ used to be asked if | had good witnesses
tor my cases, | began to understand [ was
being asked if | had white witnesses.”

CONCERNS ABOUT RETALIATION VOICED

During the hearings. clerks and court
officers who recounted stories of discrimi-
nacion routinely expressed concern that
their testimony mighe hurt their chances
of promotion.

But Chairman Will:ams appeared most
troubled by the judges who chose to keep
their concerns private. Joseph Williams,
an elected state Supreme Court justice
from Brooklvn, testified chat appointed
justices who do not have the security of
10-year elective terms “cthink they're in
jeopardy and chere will be retaliacion (f
chey resuty.”

“Is that the armosphere of our coures?”
Charrman Williams asked.

Replied Judge Williams: “They proba-

bly don’t believe the chiet judge is cncour-
aging them.”

Chiet Judge Wacheler said in an inter-
view that the fear of recribution among
judges 1s "most untorcunate and regrerea-
ble. . . . [ don’c know who would exact
that kind of retribution. v cercainly
wouldn't come from anyone in the hierar~
chial yudicial scructure because we are the
vnes who sre mose anxious and interested
in determining where chis bias exises, (f
indecd 1t does. If we didn’t want people to
come forward. we wouldn’c have formed
{the punel} and urged the public hear-
ngs.”

Cuvil Court Judge Margarer Taylor.
who sits in Housing Court in Manhattan,
also discussed the pressure on judges to
conform. Calling the Civil Court system 4
“dictacorship,” she said: "It is made clear
chur cthe atmosphere and perception is. if
you afe cricical {of the system]., you won't
be [elevated to an} acting Supreme Court
justice, which is che goal of most people in
my coure. If you don't evict or convict,
you won't be looked on favorably.”

Seate Supreme Court Justice [srael Ru-
bin, the admunistrator ot the Civil Court.
said tnan iteeview, "l think Judge Taylor
isdoing a disservice to all her colleagues in
service now 1n the Supreme Court.”

The magority of witnesses at the hear
ings. which were adveretsed in subways
otfice buildings and courthouses. seemed

o be atcorneys and court employees

Their tesumony revealed a perceprior
that racism in the courts is syscemic —
trom the court otticer who mistakes a His-
panic lawyer tor a defendant to a judge
who cells a detendanc ac a bail heanng,
“You shouldn’t have commirced che ceime
it vou dida’c wane ro be in jail.”

Charrman Williams said, “Based on
che testimony to dace, [ can’t say the bias
level 1s cricical . . . but e 1s clear 0 us
there 1s a problem in the courts and it 1s
much more chan perceprion. It s realiey.”

Milton Wiltiams said he was invieed to
attend che hearings buc declined. 've
made my views known,” said the city’s top
judge, referring to past acknowledgments
of the perception of bias 1n the coures. “[
want co let the people who usually aren’t
heard be heard.”

The pane!l heard a wide array of sugges-
tions for addressing the problem, includ-
ing: creating inexpensive cating and pack-
ing facilines for poor people who often
spend cntire days in court buildings:
opening day-care centers an che courts;
and increasing the aumber of biingual
emplovees. o



. v oespeciacied rotund
log-control officer. He
edto have been a police
1, but he could not pass

>t be trained to arrest a
Zormaer told the group.
‘re disappointed about
Yy you older people who

much to do and want to
‘uspects. | hate to be the
t, but we're going to dis-

DOTNOOU “itisiv o ey seee -
eye, (0 the volunteers. He told them
that for $75 they could get together
with their neighbors and buy a per-
sonalized neighborhood Crime Watch
street sign from a company in Cali-
fornia.

‘McGruff Is a Business’
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“‘We would have liked to have gone
with McGruff," he said, referring to a
cartoon dog in a trenchcoat and

“Butit's an awtully expensive pro-
gram (o getinto,”” Mr. Cormier said.

“McGruff 1s a business,” Chief De-
Grace added with disdain.

At the end of the meeting, |6 people,
most of them older women, signed up
to participate. Before they did, a man
in thq audience raised a question. “‘If
a quiet neighborhood.’ he
an you go to the next street
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A New York Panel Hears Charges

Qe

New York City judges, lawyers and
court officers portrayed a judicial sys-
tem permeated by bigotry and racism
at hearings last week before a state
commission investigating racial bias in
the courts.

Testimony before the New York
State Judicial Commission on Minori-
ties ranged from accounts of black and
Hispanic lawyers being mistaken for
defendants and subsequently harassed
by court officers, to harsher bail and
sentencing decisions being imposed on
minority-group members.

“The criminal justice system is still
rolling along as if it were in the [8th
zentury,” said Justice Kenneth N.

of State Supreme Court in
Mueens, who spoke with quiet anger of
the injustices he said he had witnessed
as one of 77 blacks among New York
State’s 1,161 judges.

* Commission Created in January

Finding ways to increase the num-
bers of minority judges, lawyers and
court officers is one of the mandates of
the commission, which was created
last January by Chief Judge Sol Wacht-
ler of the State Court of Appeals at the
request of the New York Coalition of
Blacks in the Courts,

The commission, which has already
held hearings in Albany and Buffalo, is
also studying the extent to which mi-
norities fail to use the courts in seeking
redress for grievances because of a
lack of confidence in the fairness of the
courts. The commission will issue its
findings and recommendations in
January 1990.

The commission held hearings
Wednesday at the State Office Building
in Harlem and Thursday at the World
Trade Center.

F" Blacks and Hispanics make up about
20 percent of New York State’s popula-
tion, but account for less than three
percent of the state's 50,000 judges and
lawyers, the Metropolitan Black Bar
Association said. The number of Asian
and native American judges and law-
yers is statistically insignificant, the

5 home in the Flatbush areal‘Essociation said.

m. Ms. Yoder said, “more at
himself and ready to return
chool.”

st the good old golden rule,”
d. *'I hope that somebody
the same for my kids if they

“We have made it to the door but not
beyond the reception area,” said llene
Milett, testifying on behalf of the As-
sociation of Black Women Attorneys.

A poll conducted earlier this year by
The New York Times and WCBS-TV
News found that aimost half of all

——

'S Schoolwork to Music

O"ﬁﬁ%giql{ lﬁas in Judicial System

blacks and a fifth of all whites believed
that the judges and courts in New York
City favored whites,

“*Our court system has not convinced
minorities that they will get their day
in court,” said Judge Yvonne Lewis of
Brooklyn Civil Court.

A Lack of Minorities

["*Minorities are poorly represented
among non-judicial personnel, a clerk
in Brooklyn Supreme Court, David Cor-
rea, testified. In Brooklyn, where ap-
proximately 20 percent of the popula-
tion is Hispanic, three out of 280 court

‘We have made it
to the door but
not beyond the
reception area.’

officers are Hispanic, Mr. Correa said.
The situation is the same with court-
appointed lawyers, Mr. Correa said,
adding that in Brooklyn 12 out of al-
Lr.nost 500 such lawyers are Hispanic.

Archibald Murray, the executive di-
rector of the Legal Aid Society, said
that judges often address black and
Hispanic Legal Aid lawyers by their
first names, and their black clients are
often called *boy’' or “girl.""

Also testifying was Justice Bruce
Wright of State Supreme Court in Man-
hattan, who said that blacks are
largely excluded from “the mighty law
firms'' that serve as breeding grounds
fos judges.

*In order to be appointed, apparently
you have to know somebody, and we're
not the kind of people who frolic in the
Governor's Mansion, and Gracie Man-
sion,” he said.

GIVE HAPPY SUMMER MEMORIES:
GIVE TO THE FRESH AIR FUND

needs di LULLUIL LULSLLULe Laxes, wuien
are not levied evenhandedly on the *
basis of neutral principals but are re.
quired from developers on a case by
case basis."”

The definition of a related amenity
was ‘‘one which addresses a need dj-
rectly anising from the project, ie.
which has a nexus to the project, and
which 15 identified during the environ-
mental review process: or is otherwise
specified by law "

‘Disincentives to Development’

Although the study was prompted by
a concern that community boards were
abusing the process of barga'ming with
developers, the committee found that.
no one was blameless.

“Arguments have been made to us
that elected officials can properly be
given responsibility to require unre- -
lated amenities, though unelected com-
munity boards should be kept out," the -
report said. '“The reason given is that
elected officials are accountable to the
voters and can be controlded at the
poils. ’

“‘We believe, however, that deals -
made by elected officials show all the-
infirmities” — that is, ‘‘distortion of .
decision making, ad hoc and uneven- °
handed taxes or fees, distortion of
spending priorities and capital budg-
ets, creating disincentives to develop-
ment. B

“Elected officials, moreover, who -
could point out to the voters: their role
in obtaining the unreiated amenities, if
anything may be under grester pres--
sure to make such deals.” -

For Earlier Involvement

As for the community boards, the re-
port said, they ‘“should be given the op-
portunity to redirect some of their
energies’’ by participating in the initial
phase, when the scope of an environ-
mental-impact statement is being
determined.

“Early involvement of community
boards,” the report said, “‘will gen-
eraily reduce any mystery surround-
ing the plans of developers and central
city authorities and reduce the likeli-
hood of confrontations and consequent
delay.”

Asked about the prospect of increas-
ing the boards’ role, Mr. Koch said, *‘1
don't have any negative responses, but
[ don’t have sufficient information to
acceptit.”

Instead, he said, he “*would have to
be guided” by the chairwoman of the
Planning Commission, Sylvia Deutsch.

Speaking generally about the report
after it was delivered to him last
Wednesday at City Hall, the Mayor -
said, "'lts contents will be given the
maost thorough consideration.”” But, he
added, it was too early to say when any
guidelines might be advanced.

The committee was headed by Shel-
don H. Elsen. Its members were Mer-
rell E. Clark Jr., David C. Condliffe,
Kathleen [mholz, Mark A. Levine, Je-
rome Lipper and Hector Willems.

- - .
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Courts Biased,
State Panel Told

Blacks and other minorities are not receiving
fair treatment in the courts of New York because
of racist attitudes and structural flaws in the sys-
tem, witnesses yesterday told a special judicial
panel.

The witnesses, appearing at a public hearing of
the New York State Judicial Commission on Mi-
norities at the Harlem State Building, expressed a
variety of concerns, ranging from unfair sentenc-
ing practices by judges to racist attitudes among
those working in the courts.

“There is a subconscious racist attitude among
some of the officers,” said Veronica Singleton. a
court officer in Manhattan. “They make racist re-
marks, and call people derogatory names without
realizing what they just said.”

Russell T. Neufeld of the New York State Associ-
ation of Criminal Defense Lawyers called for a re-
form of the bail system, including 10 percent cash
bail alternatives and supervised pre-trial release.

“Discrimination in the bail system is the result
not only of the bias of ndividual judges but of the
very functioning of the bail system,” Neufeld said.
“Since the essence of the bail system is that those
who can afford to buy their freedom get out, while
those who can't stay in, discrimination in the bail
system is structural.”

The 16-member commission was appointed last
January by Chief Judge Sol Wachtler to determine
if minorities are receiving fair representation in
the jud:..al system.

The :ommission’s mandate includes determin-
ing the extent to which minorities under-utilize
the court system, reviewing current hiring prac-
tices to determine if minorities are fairly repre-
sented in the court system and evaluting methods
‘used to select judges.

Herb Jones, assistant supervisor court reporter
in a Manhattan court, saw the public hearings as a
step in the right direction and said he hoped it
would encourage young blacks to pursue their edu-
cations with the aim of getting jobs in the courts.

The commission has set a second hearing from 9
am. to 9 p.m. today at Two World Trade Center.

— Curtis L. Taylor

Man Pleads Guilty
In Death of Guard

A Harlem man pleaded guilty to second-degree
murder yesterday stemming from the fatal stab-
bing of a security guard in a downtown depart-
ment store last December.

Joseph Gooden, 38, of 1825 Madison Ave.,
agreed to plead guilty if prosecutors recommended
the minimum prison term of 15 years to life.

On Dec. 1, Gooden argued with Bobby Jenkins,
44, of 305 W. 143rd St., after Jenkins, the unarmed
security guard at Modell's at 280 Broadway, ac-
cused him of attempting to shoplift. Police said
Gooden pulled a knife and warned Jenkins that he
would return.

The next day, Gooden came back to the store
and stabbed Jenkins in the chest, neck, back and
head during a struggle between two racks of shirts.

During the attack, a bystander ran from the
store and called over two mounted policeafficers
from City Hall Park. Gooden fled, but the officers



